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Assam Schedule VII, Form No.132  

  

HIGH COURT FORM NO.(J)2  

HEADING OF JUDGMENT OF APPEAL/CASE 

  

DISTRICT : TINSUKIA  

 IN THE COURT OF CIVIL JUDGE, TINSUKIA. 

 

Present: Sri Kiran Lal Baishnab, A.J.S.  

     Civil Judge, Tinsukia  

   

Misc. Appeal No.5 of 2017             

 

Wednesday, 28th day of March, 2018          

         

Sri Ramchandra Agarwal 

……… …………………Appellant 

   

-Vs- 

  

     Md. Mehnoor Alam 

…………….....Respondent 

  

  

  This suit/case coming on this day (or having been heard) on 28.03.2018 in 

presence of   

  

Sri P. Gupta, Advocate for the Appellant;  

And   

  Sri R.K. Borthakur, Sr. Advocate for the Respondent 

  

And having stood for consideration to this day, the Court delivered the following 

Judgment  
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         J U D G M E N T 

  

1.   The present appeal has been preferred by the appellant/petitioner on being 

dissatisfied with the Order dated 19.07.2000 passed by learned Munsiff No.1, 

Tinsukia in Misc.(J) Case No.15 of 2017, whereby the learned Trial Court 

rejected the injunction petition on contest against the appellant/petitioner.   

2.        Upon admission of the appeal for hearing, notice was issued to the 

respondent and the original case record of Misc.(J) Case No.15 of 2017 and 

Title Suit No.13 of 2017 was called for and received. The respondent contested 

the appeal.  

3.         In order to decide the appeal, let me narrate in brief the facts leading to 

this appeal.  

   The facts as stated in the petition in brief is that the appellant/petitioner 

has been in possession of the suit land since 12.04.2004 hostile and visible as 

well as adequate and in continuity without any interruption from anyone 

including the respondent/defendant. It is now averred by the 

appellant/petitioner that on 22.03.2017 he found the defendant storing some 

construction materials and thereby found his right over the suit land being 

clouded and as such filed the Title Suit No.13 of 2017 before the Court of 

learned Munsiff No.1, Tinsukia for declaration of his right, title and interest 

over the suit land by way of adverse possession and along with the said Title 

Suit filed a petition for injunction under Order XXXIX Rule 1 and 2 r/w Section 

151 of the CPC which was registered as Misc.(J) case No.15 of 2017 by the 

said Court and after hearing both the sides, the said injunction petition was 

rejected thereby dismissing the Misc.(J) case on contest vide the impugned 

order dated 19.07.2017 by the learned Munsiff No.1, Tinsukia. Hence, the 

appellant/petitioner came up with the present appeal against the impugned 

Order dated 19.07.2017.  

4.         The defendant/respondent contested the suit as well as the Misc.(J) case 

by filing written statement and written objection respectively taking the plea 

that the suit itself being not maintainable the injunction petition deserves to 

be rejected being devoid of prima-facie case. The contention of the 

defendant/respondent is that the defendant is the owner of the suit land and  

(Contd…P/3) 

 



3 
 

is in possession of the same and had even obtained permission from the 

Doomdooma Town Committee for construction over the suit land in the year 

2010 when the present appellant filed a petition Under Section 145 of the CrPC 

before the Executive Magistrate, wherein the suit land was attached and later 

on released upon dropping of the 145 CrPC proceeding vide Order of the 

Hon’ble Gauhati High Court. It is also pleaded that the plaintiff/appellant has 

no right over the suit land and as such, the learned Trial Court rightly dismissed 

the Misc.(J) case on the lack of prima-facie case and thus the impugned order 

dated 19.07.2017 does not deserve  interference by this Court.  

5.        After hearing both the parties the Ld. Munsiff No.1, Tinsukia by the Order 

dated 19.07.2017 was pleased to dismiss the Misc.(J) case on contest. On 

being aggrieved and dissatisfied with the impugned order, the 

Appellant/petitioner assailed the order on the following grounds :-  

(i) For that the impugned order dated 19.07.2017 passed by the 

learned Munsiff No.1, Tinsukia in Misc.(J) Case No.5/2017 is neither 

maintainable in law nor facts. 

(ii) For that the Trial Court failed to appreciate the law and facts in its 

proper perspective and as such the order is not tenable in law and 

facts. 

(iii) For that the learned Trial Court while passing the order had wrongly 

held that the petitioner has no prima-facie case and failed and 

neglected to consider the Notification of the Assam Government 

pointed out by the petitioner which in itself shows a prima-facie 

case in favour of the petitioner/appellant. 

(iv) For that the learned Trial Court committed serious error by holding 

that occupying a house bearing Holding No.49 by the petitioner 

does not reveal in any manner that the suit land is adjacent to the 

said house.  

(v) For that the learned Trial Court committed error by holding that the 

appellant can not claim  title over the suit land by right of adverse 

possession and thereby has no prima-facie case. 

(vi) For that the learned Trial Court committed error by holding that 

since the appellant has no prima-facie case, the balance of 

convenience and irreparable loss are not in favour of the appellant.  
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And 

(vii) For that the learned Trial Court ought to have considered the 

possession of the appellant over the suit land and grant injunction 

in his favour to save the subject matter of the suit. 

6.        After hearing the learned Advocates for the appellant and the respondent 

and upon going through the case record including the memorandum of appeal, 

I am of the considered opinion that following are the points for determination 

in the present appeal. 

7. Points for Determination:- 

(i) Whether the learned Trial Court erred by ignoring the Notification 

of the Government of Assam as pleaded by the appellant in the 

Misc.(J) case? 

(ii) Whether the learned Trial Court failed to appreciate the materials 

on record in proper perspective and thus, erred in holding that the 

petitioner/appellant had no prima-facie case?  

(iii) Whether the learned Trial Court erred by not holding that 

discussion as to Balance of Convenience and Irreparable Loss is not 

necessary? 

And 

(iv) Whether the impugned order dated 19.07.2017 passed by learned 

Munsiff No.1, Tinsukia in Misc.(J) Case No.5 of 2017 is not 

maintainable in law and as such liable to be set aside? 

 

8. Decision & reasons therefor : 

8.1 Point No.(i):  

Whether the learned Trial Court erred by ignoring the 

Notification of the Government of Assam as pleaded by the 

appellant in the Misc.(J) case? 

 

According to the Appellant/petitioner, the learned Trial Court had erred 

by ignoring the Government Notification published in the Gazette and thereby 

wrongly held that the petitioner had no prima-facie case. 

The learned Advocate for the appellant/petitioner argued that the 

petitioner had pleaded specifically that the suit land is situated in the high  
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density zone and the respondent/opposite party has to keep the suit land 

vacant in view of Assam Government Notification No.TCP/31/2000/54 dated 

16.06.2000 published in the Assam Gazette on 16.12.2000 as well as another 

Notification No.UDD(T)42/2008/Vol-2/116 dated 20.02.2014 as the suit land 

is situated adjacent to and in the northern side of the plaintiff house and in 

view of the said Notification, the respondent is not entitled to make any 

construction on the suit land, but the learned Trial Court failed and neglected 

to consider this ground and even not discussed this vital point in the impugned 

order though this is sufficient to show that the petitioner has a prima-facie 

case, balance of convenience is also in his favour and he would suffer 

irreparable loss in the injunction as prayed for is not granted.  

The learned Advocate for the respondent argued that the Notification 

as pleaded by the petitioner/appellant is not the concern of the Civil Court to 

look into while deciding Title. He further stated that no construction in the 

town area would be done without prior permission of the Town Committee and 

the Town Committee while granting/rejecting any application for permission 

would look into this Municipal Laws and as such, the learned Trial Court did 

not commit any error in ignoring those Notifications.  

I have gone through the copy of Notification furnished by the appellant 

which provides Rules regarding constructions and its shows that anybody 

making any constructions should leave a gap of 1.5 meters in high density and 

medium density areas and 1.8 meter in low density areas and thus, the 

construction in question being admittedly within a township area, the 

Notifications are relevant documents and necessary to look into while deciding 

the question of prima-facie case in the instant case.  

Thus, I find that the learned Trial Court was wrong in ignoring those 

Notifications and as such, this point is decided in favour of the appellant. 

 

8.2  Point No.(ii) :  

Whether the learned Trial Court failed to appreciate the 

materials on record in proper perspective and thus, erred in holding 

that the petitioner/appellant had no prima-facie case? 
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The Appellant contended that the learned Trial Court failed to 

appreciate the materials on record in proper perspective and thus, erred in 

holding that the petitioner/appellant had no prima-facie case. 

The learned Advocate for the plaintiff pointed out the fact that the 

learned Trial Court neither had considered the Notification of the Government 

in regard to construction nor did consider the fact that the suit land was under 

his uninterrupted possession since the year 2004 and as such, committed 

grave error in holding lack of prima-facie case for grant of injunction in favour 

of the appellant.  

The learned Advocate for the appellant argued that possession of the 

plaintiff/appellant is admitted by the respondent and as such, even if he is 

considered to be a trespasser as pleaded by the respondent, his possession 

can not be interfered except in due process of law and here, the plaintiff never 

moved before any Forum for eviction of the appellant from the suit land and 

thus, he has a rightful claim of peaceful possession of the suit land and as 

such, has a prima-facie case at least for grant of injunction in his favour.  

The learned Advocate further argued that even if the Municipal Laws 

are to be looked into by the Municipal Authorities while granting or rejecting 

permission for construction, the jurisdiction of the Court to look into any law 

can not be ousted by that fact and hence, the learned Trial Court ought to 

have looked into the Notifications debarring construction by the respondent in 

violation of said laws. 

The learned Advocate for the appellant also argued that the respondent 

though claim that they had already obtained permission, the Doomdooma 

Town Committee vide Letter No.DDTC/RTI/03 dated 18.07.2017 had replied 

to the petitioner that no construction permission has been granted to Md. 

Mehenur Alam in respect of land covered by a part of Dag No.825 of P.P. 

No.235 situated at Koliapani, Doomdooma till date.  

He further argued that the permission given by the Doomdooma Town 

Committee to the respondent vide Letter No.DDTC/4/9 dated 29.04.2010 

shows that the respondent was directed to keep 3 ft. wide path on the 

southern side of his proposed building and the said area of 3 ft. falls within 

the suit land thereby hampering the peaceful possession of the petitioner.  
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The learned Advocate for the appellant also argued that the learned 

Trial Court though held that the Tax Receipt does not prove the fact that the 

suit land is adjacent to the Holding No.49 and the same is under the possession 

of the appellant but the fact that the suit land is adjacent to Holding No.49 

being not disputed by the respondent in their written statement does not 

require any proof and as such this fact was held wrongly by the learned Trial 

Court.  

The learned Advocate for the appellant also submitted that the 

respondent though pleaded in his written statement that the plaintiff is not 

entitled to use the plea of adverse possession as a sword and the learned Trial 

Court accepted this plea, it is wholly erroneous conception that the appellant 

is using the plea of adverse possession as a sword. Rather, the plaintiff is 

trying to save his right by using the said plea as a sword against the illegal 

attempt of dispossession being made by the respondent and accordingly, he 

submitted that the appellant has a strong prima-facie case in his favour.  

In reply to the argument of the learned Advocate for the appellant, the 

learned Sr. Advocate appearing on behalf of the respondent argued that the 

learned Trial Court rightly observed that there is no prima-facie case as such 

rightly dismissed the Misc.(J) case thereby rejecting the prayer for injunction.  

The learned Sr. Advocate for the respondent submitted that the prayer 

for injunction made by the appellant deserve to be rejected only on the ground 

that the petitioner concealed/suppressed material facts as to institution of a 

proceeding Under Section 145 CrPC and the same being dropped by the Order 

of the Hon’ble High Court finding the respondent to be in possession of the 

suit land.  

It is submitted correctly that the fact of 145 CrPC proceedings was not 

stated by the appellant either in his petition or in the plaint but the fact that 

the proceeding was dropped finding the respondent in possession is not 

correct. 

The order dated 17.08.2011 passed by the Hon’ble Gauhati High Court 

in Criminal Petition No.152/2011 furnished by the respondent himself shows 

that the attachment orders were set aside on the ground that no opportunity 

of hearing was given to the respondent. The said Order specifically mentioned,  
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“However, notwithstanding the dismissal of petition, it is made clear that if any 

application is filed Under Section 145 (5) or 146 CrPC, the learned Trial 

Magistrate may consider such application on merit, on the basis of the 

evidence on record. But no order should be passed without affording 

opportunity to the other side.”  

The learned Sr. Advocate also argued that the appellant does not have 

any possession over the suit land and his possession of the holding itself is 

illegal but perusal of the document furnished by the respondent side itself 

shows that the Holding was settled with the petitioner @ Rs.900/- per year on 

21.04.2004 itself after going through the documents relating transfer of 

possessory right of the said Holding by one Gopal Rai on 10.01.2004 and by 

Sri Sudarsan Singh on 12.04.2004 to the appellant.  

Thus, the possession of the Holding by the appellant is not denied by 

the respondent and as such their denial of possession of the suit land which is 

a land appurtenant to the holding is a question to be decided after full trial 

and not at this initial stage. 

The Sr. Advocate also submitted that the learned Trial Court rightly 

held lack of prima-facie case in accordance with the Judgment with the Hon’ble 

Supreme Court of India in Martin Barn Limited –Vs- Banerjee reported in AIR 

1958 SC 79 and Gurudwara Saheb –Vs- Gram Panchayat in (2014) 1 SCC 669 

and hence, rightly rejected the prayer for injunction.  

In Martin Barn Limited –Vs- Banerjee reported in AIR 1958 SC 

79, the Hon’ble Supreme Court of India decided the question of Prima-facie 

case at the end of the trial moreover, in the present case the learned Trial 

Court considered the said decision while deciding a petition for injunction and 

not the suit. Moreover, he considered only the Holding Tax Receipts and not 

the other materials on record and thus, application of the aforesaid Ruling was 

wrong on the part of the learned Trial Court. 

As to the plea of adverse possession, the learned Trial Court relied on 

the Judgment of the Hon’ble Supreme Court in Gurudwara Saheb –Vs- 

Gram Panchayat in (2014) 1 SCC 669 and held that no declaration can be 

given only on the basis of adverse possession. 

In the said Judgment itself, the Hon’ble Supreme Court of India held 

that the Judgment of the High Court to the effect that the appellant was not  
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entitled to the injunction as it is the Gram Panchayat which is the owner of the 

property in dispute and as the appellant is in possession without any right, it 

has no right to seek injunction against the Gram Panchayat as totally perverse 

and, in fact, unnecessary and also held that the respondent cannot be evicted 

except in due course of law and gave him the liberty to take the plea of adverse 

possession as his defence in any suit filed by the appellant for eviction.  

Thus, the holding of the learned Trial Court that no declaration of right 

can be given on the basis of adverse possession in view of the aforesaid 

Judgment is a clear misconception of the said judgment. Moreover, I agree 

with the argument of the learned Advocate for the appellant that he is using 

the plea of adverse possession as a shield for saving himself from being 

dispossessed illegally and not as a sword as pleaded by the respondent.  

Whether the suit could be proved or not can be decided only after trial 

and not at this stage while disposing of the petition for ad-interim injunction.  

Hence, from the above discussion and the decision as held in Point 

No.(i), I am of the considered opinion that the learned Trial Court held 

erroneously that there is no prima-facie case in favour of the petitioner and as 

such, the instant point for determination is decided in favour of the 

petitioner/appellant. 

 

8.3 Point No.(iii) :  

Whether the learned Trial Court erred by not holding that 

discussion as to Balance of Convenience and Irreparable Loss is not 

necessary? 

The Appeal has been preferred also on the plea that the learned Court 

below ought to have discussed all the three essential ingredients prior to 

disposal of the injunction petition.  

I have gone through the impugned Order whereby the learned Trial 

Court held that as there is no prima-facie case in favour of the petitioner, 

discussion on the other two ingredients are not necessary. 

In my considered opinion, to decide a prayer for injunction existence 

of all these three ingredients are to be looked into and when it is specifically 

pleaded that the petitioner has all the three essentials in his favour, the learned  
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Trial Court ought to have discussed the materials in respect of the other two 

ingredients too.  

Lets look into the existence of these ingredients as pleaded by the 

appellant. 

The appellant pleaded that he has balance of convenience in his favour. 

It is argued by the learned counsel for the appellant that if the respondent is 

allowed to make construction over the suit land, he will face inconvenience but 

he failed to specify as to how the act of construction is going to cause 

inconvenience to him. The appellant only pleaded that he have been occupying 

the suit land adverse to the title of the respondent but failed even to state as 

to how he is utilizing the suit land.  

The appellant is admittedly holding the house adjacent to the suit land 

but there is nothing on record to show that if the suit land is used by the 

respondent for construction then there will be difficulties for the appellant in 

use of the said house.  

On the otherhand, the learned Advocate for the respondent submitted 

that the respondent had already taken permission from the Doomdooma Town 

Committee for construction in the year 2010 and could not start construction 

only because the appellant filed a petition Under Section 145 CrPC with false 

and frivolous statements therein and if he is again restrained by way of 

injunction then he will face inconvenience whereas if he built the market 

complex, the appellant will face no inconvenience in any way. 

I find force in the submission of the learned Advocate for the 

respondent. I agree with the learned Advocate for the respondent that mere 

statement that Balance of Convenience is in favour of a party is not sufficient 

but it is necessary for him to show as to how in case of rejection of injunction 

he will face more inconvenience than the other side and the appellant failed 

miserably to show this fact in the instant case.  

Hence, I find that the Balance of Convenience tilts towards the 

respondent/opposite party. 

Now, comes the question of irreparable loss in respect of which also 

the appellant did not state anything more than the fact that irreparable loss 

will be caused to him but failed to state as to how he is going to suffer 

irreparable loss when admittedly the suit land belongs to the respondent and  
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by his act of filing petitions and objections before various authorities, the 

respondent is already restrained from carrying out construction works since 

the year 2010.  

The respondent had supported his claim by copy of permission from 

the Doomdooma Town Committee vide Letter No.DDTC/4/9 dated 29.04.2010 

that he had even obtained permission for construction and this fact is admitted 

by the appellant side.  

The learned Advocate for the appellant even mentioned in his 

argument that as per the construction permission the respondent is to leave a 

3 ft. wide passage on the southern side i.e., on the side of the house under 

occupation of the appellant which shows that the Town Committee permitted 

construction in violation of the Government Notifications but for that the Town 

Committee ought to have been questioned but here, the Town Committed is 

not even a party to the suit.  

Further, the permission in question is not valid as on today as pleaded 

by the respondent as because it was taken many years back and hence, prior 

to construction they will certainly take permission from the Town Committee 

again.  

Hence, from the circumstances above, I am of the considered opinion 

that the respondent side rightly pleaded that by restraining them from 

construction their suffering since the year 2010 will be extended which can not 

compensated in money in future but the appellant could not show any such 

sufferings/loss. 

Hence, in my considered opinion irreparable loss would be caused to 

the opposite party on grant of injunction and not to the petitioner.  

Hence, I am of the considered opinion that though the learned Trial 

Court failed to discuss these ingredients he was not wrong in holding that 

neither the balance of convenience nor any irreparable loss is found in favour 

of the appellant/petitioner.  

 

8.4  Point No.(iv) : 

Whether the impugned order dated 19.07.2017 passed by learned 

Munsiff No.1, Tinsukia in Misc.(J) Case No.5 of 2017 is not maintainable in 

law and as such liable to be set aside? 
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The learned Advocate for the appellant argued vehemently that the 

impugned order passed by the learned Trial Court without proper discussion 

and consideration of all the materials on record is not maintainable in law and 

as such, liable to be set aside whereas the learned Sr. Advocate appearing for 

the respondent argued that the learned Trial Court rightly held as there is no 

prima-facie case in favour of the appellant he was not entitled to injunction 

and as such, the impugned order does not deserve any interference from this 

Court.  

Considering the fact as discussed in the foregoing points for 

determination, I find that the appellant failed to prove balance of convenience 

and irreparable loss in his favour and as such, it is not a fit case to grant 

injunction in favour of the appellant. It is also seen that the respondent is 

already restrained from construction over his own land for several years by 

filing petition Under Section 145 CrPC by the appellant and now after failing 

in one Forum, he came up with this petition which in no way supports his 

claim of suffering irreparable loss and hence, I agree with the submission of 

learned Sr. Advocate that the petition for injunction deserves to be rejected 

and as such, the order of rejection passed by the learned Trial Court does not 

deserve to be set aside as prayed by the appellant.  

Accordingly, the present point for determination against the appellant.  

 

      O R D E R 

  

9.    In view of the above discussion it is held that the learned 

Trial Court rightly dismissed the Misc.(J) case No.15 of 2017 and 

there is no merit in the appeal and consequently, the appeal is 

dismissed and the impugned order dated 19.07.2017 passed by the 

Learned Munsiff No.1, Tinsukia is hereby affirmed.  

 

10.          The appeal is dismissed on contest with cost. 

  

11.  Send back the LCR along with a copy of judgment to the 

learned Trial Court.  
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Given under my hand and seal of this Court on this 28th day 

of March, 2018.  

  

 

(Sri Kiran Lal Baishnab), 

                                                                Civil Judge, Tinsukia. 

         Dictated & Corrected by me       

 

(Sri Kiran Lal Baishnab),  

  Civil Judge, Tinsukia   


